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1. YBOJA

1.1 ITIPUCTYII IPABAU Y IIPABHOM CUCTEMY IIUC: MATEPUJAJIHU
ACIIEKTH

Y MmaTepwujanHO-NpPaBHOM CMUCAY, MPaBHU CUCTEM NPUMBPEMEHUX MHCTUTYLMja camoynpaBe ca
cegnwTtem y [MpuwtuHn (y pgasmem Tekcty: ,MUCY) je 3acHOBaH Ha AWPEKTHO] NPUMEHWU
MehyHapoaHUX cnopasyMa M MHCTPYMeHaTa HaBefeHuX y unany 22. Ycrasa NMUCY, u To:

e YHuBep3asHe AeKnapalmje o /byACKUM NPaBuma;

e EBpONCKe KOHBEHUMje O 3alTUTU /bYACKMX NpaBa M OCHOBHUX cnoboda ca npoTokoauma (y
nasbem Tekcty: ,EK/bNY);

e MehyHapoaHor nakTa o rpahaHCKMm U NOAUTUYKUM NPaBMMa Ca MPOTOKOIUMA;

e OkBUpHe KoHBeHUMje CaBeTa EBpone 0 3alITUTM HaLMOHANHUX MatbUHa;

e KoHBeHUMje 0 enMmuHaumjn cBux obamnKka pacHe AUCKPUMMHaLMjE;

e KoHBeHUMje 0 enMMUHaUMjK CBUX GOPMU AUCKPUMUHALM]E KEHa;

e KoHBeHUMje 0 NpaBMMa AeTeTa;

e KoHBeHUMje NPOTMB TOPTYpPE U APYrUX CYPOBMX,HE/BYACKMX UAN MOHUMKaBajyhnux KasHu nau
nocTynaka.

OBwu aKTM y cknagy ca Ycrasom MUC mmajy npumat Hag 3akoHMma v gpyrum nponucmma MUC, m
npasa u cnoboge Koja cy KogudukosaHa y wuma cy 3awtuheHa n camum Ycrasom MUC, yemy je
nocseheHo weroso ornassbe 2.

Y norneay kopnyca npasa u cnoboga Koje ce yobuyajeHo obyxsaTajy mojMom npucTyna npasau
(access to justice)?, oHa ce y Ycrasy NMUC mory Hahu y unaHoBuma 31. (MpaBo Ha NpaBUYHO U
HenpucTpacHo cyhere), 32. (MpaBo Ha npasHK fieK) 1 54. (CyacKa 3awTuta npasa):

e Article 31 [Right to Fair and Impartial Trial]
e YnaH 31 ( MpaBo Ha NpaBMYHO U HenpucTpacHo cyhere)

1. Everyone shall be guaranteed equal protection of rights in the proceedings before courts, other
state authorities and holders of public powers.

1. CBakome ce rapaHTyje jeAHaKa 3aWwTuUTa NpaBa y NOCTYMKy npes cyAoBMMa, APYrMm
OP*KaBHMM OpPraHMMa U HOCMOLMMa jaBHMX oBnawheka.

2. Everyone is entitled to a fair and impartial public hearing as to the determination of one’s rights
and obligations or as to any criminal charges within a reasonable time by an independent and
impartial tribunal established by law.

1ycras MUC je goctynaH Ha cajty CkynwTuHe MAC:
http://www.kushtetutakosoves.info/repository/docs/Constitution.of.the.Republic.of . Kosovo.pdf.

2 Nornepat, NpUMepa pagm, Kako ce oBaj nojam gedvHuLe of CTpaHe pesieBaHTHMX Tena uam mexaHmsama OYH u EY:
https://www.un.org/ruleoflaw/thematic-areas/access-to-justice-and-rule-of-law-institutions/access-to-justice/ nau
http://fra.europa.eu/en/theme/access-justice.
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2. CBaKO MMa MpaBO Ha NPaBWYHY M HENPUCTPACHY jaBHy pacnpasy y norneay yTephusatba
(oapehwuBarba) cBOjMX NpaBa M 0HaBe3a Kao U y Norneay KPUBUUHMX ONTY:K6M, Y PasyMHOM POKY Of,
CTpaHe He3aBMCHOT M HEMPUCTPACHOT CyAa YCTaHOB/bEHOT 3aKOHOM.

3. Trials shall be open to the public except in limited circumstances in which the court determines
that in the interest of justice the public or the media should be excluded because their presence
would endanger public order, national security, the interests of minors or the privacy of parties in the
process in accordance with law.

3. Cyherba he 6UTK OTBOpPEHa 3a jJaBHOCT OCMM Y OrpaHMYEeHMM OKOJIHOCTMMA Y KOjuMa cyg, yTBpam
0a Yy UHTepecy npasae, jaBHOCT U Megmje Tpeba UCK/bYUUTH, jep BU HMXOBO NPUCYCTBO MOF/IO 43
Yyrposu jaBHu pef, HauuMoHanHy 6e36e4HOCT, MHTepece Mano/IeTHUKA MW MPMBATHOCT CTpaHaka y
NOCTYNKY Y CKAaAy ca 3aKOHOM.

4. Everyone charged with a criminal offense has the right to examine witnesses and to obtain the
obligatory attendance of witnesses, experts and other persons who may clarify the evidence.

4.CBaKo KO ce TepeTu 3a KPMBMYHO AE/10 UMa MpaBo Aa UCNUTyje CBeAOKEe M Aa 3axTeBa 06aBesHO
MPUCYCTBO CBEAOKA, BELUTaKau 1 4PYrMxX nLa, Ynje NpucycTBo MosKe BUTK 3Ha4YajHO 3a pasjallrberbe
[AOKa3sa.

5. Everyone charged with a criminal offense is presumed innocent until proven guilty according to
law.

5. CBaKo Ko ce TEPETU 3a KPUBUYHO AeN0 Ce CMAaTpPpa HEBUHUM OOK CE€ HE AOKaXe Hherosa Kpnsuua y
CKnagy Ca 3aKOHOM.

6. Free legal assistance shall be provided to those without sufficient financial means if such
assistance is necessary to ensure effective access to justice.

6. becnnatHa npaBHa nomol ce obesbehyje oHMMma 6e3 AOBO/bHUX GUHAHCUjCKMX CPeaCcTaBa ako je
TakBa nomoh HeonxoaHa Kako 6u ce ob6e3beano edmkacaH NpuUcTyn NpaBau.

7.Judicial proceedings involving minors shall be regulated by law respecting special rules and
procedures for juveniles.

7. CyAcKM MOCTYNUM KOju YK/bYy4yjy manosieTHuKe buhe peryancaHu 3akoHom, nowTyjyhu nocebHa
npasuaa U NOCTyMNKe 32 MasoNeTHUKeE.

e Article 32 [Right to Legal Remedies]
e YnaH 32 ( NpaBo Ha NpaBHe /IeKoBe)

Every person has the right to pursue legal remedies against judicial and administrative decisions
which infringe on his/her rights or interests, in the manner provided by law.

CBaKo ML MMa NPaBo Ha NpaBHe JIeKOBE NPOTUB CYACKUX U yNpaBHMX O4J1YKa, Koje nospehyjy
Ferosa/HeHa npasa UaM UHTEPECE, Ha HaUYMH NPONUCaH 3aKOHOM.

e Article 54 [Judicial Protection of Rights]
e YnaH 54 ( CyacKka 3awTuTta npaea)

Everyone enjoys the right of judicial protection if any right guaranteed by this Constitution or by law
has been violated or denied and has the right to an effective legal remedy if found that such right has
been violated.
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CBaKo vMa MpaBO Ha CyACKY 3alUTUTY ako je 6M0 Koje NpaBo 3arapaHTOBaHO OBUM YCTaBOM WU
3aKoHOM nospeheHo nan yckpaheHo n Mma NpaBo Ha epeKTMBaH (AeN0TBOPaH) NPaBHM NEK aKo ce
YyTBPAM Aa je To npaso nospeheHo.

Y wupem cmuciy, nojeauHa npaBa 3arapaHToBaHa MpPUMNagHULMMA T3B. 33jefHULA U HUXOBUX
UNaHOBA, KOoja cy AeduHucaHa y Nornassby 3. Yctasa MNUC ce Takohe mory nocmaTpaTit Kao eo oBor
Kopnyca, npe cBera y Zie/ly y KOM Ce rapaHTyje 3aLlTuTa OBUX Npasa OL4HOCHO nLLa og, ctpaHe MAC.

Y ToM cMucny, nocebHo Tpeba CKpeHyTU Naxkky Ha ogpeabe un. 58. ¢t 3. n 4. Ycrasa NUC-a.

Muw/berba cMo Aa, Yy cy4dajy aa npuctyn mehyHapoaHoj npasan Huje moryh, ose oapeabe mory aa
Moc/lyKe Kao OCHOB 3a MOJIMTUYKM 3axTeB Aa ce popmmpa nocebaH CyacKM MexaHM3am y NpaBHOM
cuctemy MUC, no yrneay Ha CneunjanusosaHa seha n CneunjanmsoBaHo TyunawTtso MNNC. Takas
MexaHu3am 61 MMao 3a Un/b Aa ce NpunagHMuMma T3B. 3ajegHuua omoryhm NoHOBHO pa3maTtpakbe
HUXOBUX 3axTeBa O KOjMMa cy MPeTXo4HO oaJslyumBane gpyre cyacke MHcTaHue MMUC, Kao wm
afleKBaTHa KoMMNeH3auMja, y cKnagy ca ctaHgapamma EK/bM (Kojy 6u Taj mexaHM3am AWMPEKTHO
NpUMeHnBao).

Mmajyhn y Buay aHanorunjy ca CneuujanmsosaHum Behuma u CneumjannsoBaHUM TYXKUIALLTBOM,
dbopmuparby OBaKBOr MexaHM3Ma OM Mopana pa npetxogu oprosapajyha  mehyHapogHa
WHUUMjaTVBA, YMju BU Kpajrbu pesynTaTt 6mo ogrosapajyhu akt Caseta EBpone, uume 61 ce aoaaTHo
YUYBPCTUNA OpraHCcKa Be3a uamehy TakBox mexaHuama u EKJ/bIM. OTBOpeHo je nuTarbe Aa nv 6u
dbopmmMparby 0BaKBOr MexaHM3mMa Mopana ge npeTxoam mameHa Yctasa MNMUC y geny Koju ypehyje
CYACKY B/1acT, Maga ce Ha NMpBW Moraes YMHu Aa TO He 61 HYXXHO Mopao 6uTK cayyaj, c 063npom aa
apyre npumepe nonyT CneuymjanHe komope BpxosHor cyaa MNMUC.

1.2 IPOUEAYPAJIHU ACIIEKTHU: (HE)MOTI'Y'RHOCT KOPUIII'REIHA
INPABHHUX CPE/ICTABA BAH CUCTEMA ITHC

Y npouecHo-npasHom cmucny, Yctas MNNC nosHaje BMwe 061MKa cyacKe 3aWiTnTe, Koja ce epeKTUBHO
CBOAM Ha 3aWTUTYy npes pegoBHUmM cyaosuma (Mornassbe 7), Kao n npen YcraBHum cygom MNC
(Mornassmwe 8).

Y norneny penosHux cynosa, Yctas [MNC npeno3Haje BMWeCTENEeHOCT CyAcKe 3awwTuTe, ca BpxoBHUm
cyaom MUC Kao Hajsuwom MHcTaHuom (4n. 103). C gpyre ctpaHe, Ycras MUC y un. 113. cras 7.
NnpenosHaje MHCTUTYT YCTaBHE Kanbe, Kojy CBaKo /iMLe MoXe nogHeTy YctaBHom cygy NMUC y cayyajy
Kplwera HhUX0BUX NpaBa U cnoboga rapaHtoBaHux Ycrasom MUC og ctpane MUC, nog ycnosom aa
Cy NPeTXo4HO UCLPM/beHA CBA 3aKOHOM npeasuheHa cpeacTsa. Y TOM CMUCAY, IMLLE YMja cy NpaBa
3arapaHToBaHa HEKUM o4 MehyHapogHMX cnopasyma WM MHCTpymeHaTta M3 4n. 22. Yctasa MUC,
ofHocHo camum YctaBom MUC, nospeheHa, cBoj NyT Ka npasam yHytap cuctema MNMNUC edpeKTuBHO
MOXKe 3aBpwunTu npeg YctasHum cygom MAUC.

Kopnwhere npasBHMX cpeactaBa BaH cuctema [MUC, a Koja ce yobuyajeHO MOry KOpuUCTUTU Y
OBaKBMM C/ly4ajeBMMa, Kao LITO je HNp. Tyxb6a npeg EBponckum cygom 3a sbyacka npasa (y fasbem
Tekcty: ,,EC/bN“) ycnen noBpeae Hekor of npaBa 3arapaHToBaHux EKJ/bI, TpeHyTHO Huje moryhe,
ycnen tora wto MUC Hmje ynanmua Caseta EBpone, HUTK EKJbBI cagpxu ogrosapajyhmn npouecHu
MexaHW3am Koju 6u To omoryhnMo HeuynaHuuu. JeguMHu BWA NOCTYMKa KoOju je y oapeheHum
cnyyajeBMma 6uno moryhe BoguTv y Be3M C OBaKBMM NOBpeAamMa Mnpasa, a Koju NakK Hema eslemMeHTe
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cyfcKe 3alwTuTe, je 6uo nocrtynak npes CaBeTofaBHUM NaHeNOM 33 JbyAcka npasa YHMMUKS, koju je
npMTOM Mpectao Aa pagu y jyny 2016. roguHe. CanyHo je n ca Komucujom 3a peBusmjy JbyAcKUX
npaga EY, Koja Ha UCTW HauuH nNpaTi MmaHaaT EYJIEKC*, u unju he maHgaT camum TMM NpectaTi Kag, u
maHaat EYJIEKC.

Kako je Ty»k6a EC/bI Haj3acTyn/beHMjU BUA 3alUITUTE MHAMBUAYANHUX NpPaBa BaH TePUTOPMjaHUX
npaBHuX cuctema’, oBaj ussewwTaj he ce pokycmpatt Ha MOryhHOCTU HEHOr NOAHOLIEHA Y BE3M Ca
Kpwerbem npasa 3awTtnheHmx EK/bIM n Yctasom MUC Ha Teputopuju AyToHOMHe nokpajuHe Kocoso
n MeToxuja (y masbem Tekcty: ,AMl KnM“), nocebHo ¢ 063upom Ha To Aa Apyrn mehyHapoaHu
WMHCTPYMEHTM YMja NpMMeHa A01a3u y 063mp, nonyT OKBUpHe KoHBeHUMje CaBeTa EBporne o0 3aWTuTh
HaLMOHANHWUX MatbMHa, He NO3Hajy oarosapajyhe npouecHe mexaHM3Me Koju by ce moriv nogBecTu
nog, nojam NpucTyna npasau.

3 CaBeTogaBHu NaHen 3a /byacka npasa YHMMUK je 6uo nocebaH opraH YHMMUK Koju Huje 61o cyacku, seh 61 ce npe morao
Ha3BaTK KBa3u-CcyackUMm. CyLUTUHCKM, OH je 6uo nokywaj YHMWK pa onepe cBojy caBecT y cayyajeBMMA TEWKUX KpLuerba
JbYACKUX MpaBa rae Huje npyxeHa bnarospemeHa U afeKkBaTHa NpasHa 3awWTuTa. PopmanHo, GYHKLMOHUCAO je TaKo LTO
61 AOHOCMO MUWJIbera, Koja 6y CneuujanHu NpeacTaBHUK reHepanHor cekpetapa OYH, dopmanHo Ha yeny YHMMUK,
npuMMao K 3Hakby, M gaBao ogpeheHe npenopyke. Mako Huje AOHOCMO ayTopuTaTUBHE OfJIyKe, UMNaK je mocenoBao
oprosapajyhu ayToputeTt u nerutTuMmuTeT.

4 Komucuja 3a peBu3njy /byackux npasa je Takohe KBasu-cyacku opraH EY, Koju je naHzaH CaBeTogaBHOM NaHeny 3a
JbyACKa NpaBa, My TOM CMUCAY AOHOCK 0A/yKe Kojuma faje oarosapajyhe npenopyke wedy mucuje EYIEKC.

5 NMornepat cTaTUCTMKe AOCTynHe Ha cajTy EC/bM: http://www.echr.coe.int/Pages/home.aspx?p=reports.
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2. IPABHA TEOPHJA U ITPAKCA EBPOIICKOTI CYJA 3A JbY/1CKA
ITPABA PEJIEBAHTHA 3A C/IYYAJEBE KPILIEIHA ITPABA U3
EBPOIICKE IIOBEJ/BE O /bY/1CKUM IIPABUMA HA AIl KuM

2.1 BEHRAMI AND BEHRAMI v. FRANCE AND SARAMATI v. FRANCE,
GERMANY AND NORWAY

OBa fBa NpuapyKeHa ciyyaja ce TMYY cuTyaumja y Kojuma cy npasa AnbaHaua ca KuM nospeheHa
o4, cTpaHe mehyHapoaHUX mucuja npucyTHUx Ha Al KuM y cknagy ca Pesonyumjom 1244 Caseta
6e3benHocTn OYH, Te cy Ta vua Ty:KWUNa ApKase uyuje cy jeauHuLe y cactaBy TUX mehyHapoaHux
Mucuja bune oAroBopHe y 30HaMa y Kojuma Ccy ce Te nospese Jecune.

Y cnyyajy bexpamu, paguno ce o ABa anbaHcKa gedaka n3 nopoguue bexpamu, og Kojux je jeaaH
MorMHyo, a ApyrM ocneneo, MPUIMKOM AeToHMpara KaceTHe 6ombe y KocoBckoj Mutposuum
(3aoctane nocne HATO arpecwuje Ha CP Jyrocnasujy 1999. roguHe) Tokom 2000. roamHe, WwTo je 6una
30HA OArOBOPHOCTU PppPaHLLYCKMX jeanHmLa y cactaBy KPOP.

Y cnyyajy Capamatw, pagmno ce o AnbaHLy Koju je npuBegeH 36or HeneranHor nocesoBakba OpyKja
y MpuspeHy 20001. NloauHe, wTo je 6UNa 30Ha OArOBOPHOCTU HEMAYKUX jeanHMUa Y cacTaBy KOOP,
anu je 3anoBefHUK y TOM TpeHyTKy 61Mo HopserKaHuWH.

CyLWTMHCKKM apryMeHT cy4a y OBOj O4NYUM je Aa ce paarbe Kojuma cy nospeheHa npaBa bexpamuja u
CapamaTuja mory npunmcatm mmcujama YH n HATO T1j. YHMUK-y n KPOP-y, Te ga ce y Tom cmucay,
ycaen, pasaBojeHor npaBHor cybjekTuButeTa TMX MehyHapoaHUX OpraHM3aumja v hUXOBMX ApP*KaBa
YnaHuUUa, gprKase YnaHuue He mory Tyxutn npeg EC/bl 3a nospeae npasa 3arapaHTtoBaHux EKJbI
04, CTpaHe mehyHapoaHMX OpraHM3aLLnja Ymje cy YnaHuue:

149. In the present case, Chapter Vil allowed the UNSC to adopt coercive measures in reaction to an
identified conflict considered to threaten peace, namely UNSC Resolution 1244 establishing UNMIK
and KFOR.

Since operations established by UNSC Resolutions under Chapter VIl of the UN Charter are
fundamental to the mission of the UN to secure international peace and security and since they rely
for their effectiveness on support from member states, the Convention cannot be interpreted in a
manner which would subject the acts and omissions of Contracting Parties which are covered by
UNSC Resolutions and occur prior to or in the course of such missions, to the scrutiny of the Court. To
do so would be to interfere with the fulfiiment of the UN's key mission in this field including, as
argued by certain parties, with the effective conduct of its operations. It would also be tantamount to
imposing conditions on the implementation of a UNSC Resolution which were not provided for in the
text of the Resolution itself. This reasoning equally applies to voluntary acts of the respondent States
such as the vote of a permanent member of the UNSC in favour of the relevant Chapter VIl Resolution
and the contribution of troops to the security mission: such acts may not have amounted to
obligations flowing from membership of the UN but they remained crucial to the effective fulfilment
by the UNSC of its Chapter VIl mandate and, consequently, by the UN of its imperative peace and
security aim.

149. Y capawrem cnyvajy, Mornasse VII gonywTtano je CaBeTy 3a 6e3beaHocT YjeanreHnx Hauuja
(y mammem Tekcty UNSC) aa ycBoju mepe NpuHyAe Yy peakumju Ha naeHTMUKOBaHM CyKob Koju ce
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CcMaTpa npeTHama 3a Mup, Koju je n ycsojuo Pesonyumjy UNSC 1244 o ycnoctaBmbaky MUpOBHUX
cHara YH Ha Kocosy (YHMMWK-a) u MuposHux cHara HATO (KdOP)

MowTo cy onepauuje Koje cy ycnocTaB/beHe pe3onyumjama y cknagy ca MNornasmwem VI MNosesbe YH
dyHaameHTanHe 3a mucunjy UNSC pa ocurypajy mehyHapoaHM MUP M CUFYPHOCT M MNOWTO Cce
0OCNnarbajy Ha HUX0BY ePUKACHOCT Ha NOAPLLKY ApKaBa YnaHuLa, KOHBEHUM]a ce HE MOXKe TYMAUYnUTH
Ha HA4YMH Koju Moaserke MocTynuMma WM MPOMycCTMMA YrOBOPHMX CTpPaHa Koje cy obyxsaheHe
pesonyunjama CaBeTa 6e3begHoOCTU YjeanrbeHUX HauMja U Koje ce jaB/bajy MpPe UAM TOKOM TaKBUX
MWCHja NoZ Hag3opom cyaa. Kaga 6u To ypaanaum, To 61 3HaUYMIO YyNANTakE Y UCMYHaBakbe K/byuHe
Mmucmje YH y oBoj obnactn y norneasy edbukacHor cnposohera onepaumja, Kako cy To uctuuane
oapeheHe cTpaHe. To 6u 6uno paBHO HaMeTakby ycnoBa 3a npumeHy Pesonyumje UNSC, Koju HuUcy
npeasuheHn Tekctom came Pesonyumje. OBo 0bpasnoxkere ce jegHako O4HOCU Ha A06pOoBO/bHE
pafke TY)KEHUX APXKaBa, Kao WTO je M raac cranHor ynaHa CaseTta 6e3b6egHocTv YH-a y Kopuct
penesaHTHOr MNornassa VIl Pesonyumje n gonpuHoca Tpyna y CUrypHOCHO] MUCUjU: TaKBU NOCTYMNLA
MO Ja HUCY NpeacTaB/banv obaBese Koje NOTMYY 04, Y4NaHCTBA Yy YH-y, anun cy ocTanu K/byyHu 3a
edurKacHO ucnywaBatbe MaHgata UNSC u3 Mornasmwa VI M cxogHO ToMe uUCNyHEeHa HUXOBOT
MMMNEePaATUBHOT LW/ba MUPA U CUTYPHOCTM.
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150. The applicants argued that the substantive and procedural protection of fundamental rights
provided by KFOR was in any event not “equivalent” to that under the Convention within the
meaning of the Court's Bosphorus judgment, with the consequence that the presumption of
Convention compliance on the part of the respondent States was rebutted.

150. MoaHocMouM npeacTaBKe Ccy TBPAMAW Aa MaTepujanHa v npoueaypasHa 3aliTUTa OCHOBHMX
npasa Koje npyka K®OP Huje 6una y cBakKOM cayyajy "eKBMBaseHTHa" OHOj Yy cKknagy ca
KoHuBeHumjom y cmucny npecyge Cypa y cnyyaj Bosphorus, wto je umano 3a nocneauuy
MpeTnocTaBky Aa je KoHBeHLUMja NPMMErNBa U Ha HUXOB CAYYaj, Y AENY Y KOJEM je 3aXTEB TYMKEeHUX
Ap¥KaBa ogbujeH.

151. The Court, however, considers that the circumstances of the present cases are essentially
different from those with which the Court was concerned in the Bosphorus case. In its judgment in
that case, the Court noted that the impugned act (seizure of the applicant's leased aircraft) had been
carried out by the respondent State authorities, on its territory and following a decision by one of its
Ministers (§ 137 of that judgment). The Court did not therefore consider that any question arose as
to its competence, notably ratione personae, vis-a-vis the respondent State despite the fact that the
source of the impugned seizure was an EC Council Regulation which, in turn, applied a UNSC
Resolution. In the present cases, the impugned acts and omissions of KFOR and UNMIK cannot be
attributed to the respondent States and, moreover, did not take place on the territory of those States
or by virtue of a decision of their authorities. The present cases are therefore clearly distinguishable
from the Bosphorus case in terms both of the responsibility of the respondent States under Article 1
and of the Court's competence ratione personae.

Mehytum, Cyz je cmaTpao Aa Cy OKOIHOCTM OBUX NMpeameTa y CYLUTUHU Apyravuje o4 OHUX Kojuma ce
Cya, 6asuno y cnydajy Bosphorus. Y cBojoj npecyam y cayyajy Bosphorus, Cya je KoHcTaTOBao Aa je
ocrnopasaH YMH (oAy3MMatbe aBMOHA MNOZ 3aKynom MOoAHOCMOLA NPeAcTaBKe) yUMHEHO o4 CTpaHe
[OPKaBHWUX OpPraHa Ty)KEHe Ha HeHOj TePUTOPUjU U HAKOH OAJIYKE jeHOr Of, HeHUX MUHWUCTapa (§
137 npecygae). Cya crora y cnyyajy Bosphorus Huje cmaTpao Aa nocToju 6110 KakBO CMOPHO NUTakbe
Yy BE3U C HeroBom HagnexHolwhy, HapouuTto, ratione personae npema TyKeHOj ApXKaBu, ynpKoc
UYMHbEHMLM fa je n3BOp 3anieHe 6una Ypenba Esponckor caBeTa, a Koja je npumeHuna Pesonyuujy
YH-a.

Y KOHKPETHUM Cny4yajeBMMa ocrnopeHa gena u nponyctn KPOP-a 1 YHMUK-a He mory ce npunucatu
TYXXEHMM [prKaBama, jep Ce HUCY OABMjafa Ha TEPUTOPUjU TUX APXKABA WUAM Ha OCHOBY OANYKe
HUXOBUX BNacTu. Mpema Tome, cTaB cyaa je 610 fga ce cajallkby NPeaAMETH jJaCHO MOTY pas/ikoBaTm
o4, cny4vaja Bosphorus y norneay oAroBOpHOCTU TYXKEHUX AprKaBa Npema YnaHy 1. u HaaNeXHoCTH
Cyaa ratione personae.

There exists, in any event, a fundamental distinction between the nature of the international
organisation and of the international cooperation with which the Court was there concerned and
those in the present cases. As the Court has found above, UNMIK was a subsidiary organ of the UN
created under Chapter VIl and KFOR was exercising powers lawfully delegated under Chapter VIl of
the Charter by the UNSC. As such, their actions were directly attributable to the UN, an organisation
of universal jurisdiction fulfilling its imperative collective security objective.

152. In these circumstances, the Court concludes that the applicants' complaints must be declared
incompatible ratione personae with the provisions of the Convention.
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MocToju, y cBakoM cAaydvajy, TemesbHa pasnnka mamehy npupoae mehyHapoaHe opraHusauuje M
mehyHapogHe capaire Koje je cya pasmaTpao, a nosogom noctojehux npeameta. Cya je ytBpAano
na je YHMUK 61o nomohHu opraH YH-a ctBopeH y cknaay ca MNornasmwem VII, a KOOP je Bpwuo
oBnawhera Koja cy 3aKOHWUTO AenervpaHa y cknagy ca Mornassbem VIl Mosesbe YH-a. Kao Takse,
HUXOBE aKuMje Cy AMPEKTHO npunucmsaHe YH-y, opraHusaumju yHuBep3asiHe jypucamKuumje Koja
MCNyHaBa CBOj UMMNEPATUBHU LU/b KONEKTUBHE CUTYPHOCTU.

152. Y oBum oKonHoctuma Cya 3aK/bydyje ga Kanbe noaHocunaua npeacraBke mopajy 6utu
npornaweHe HeKomnaTMbmUnHMM ratione personae y cknagy ca ogpesnbama KoHseHumje

OBaKBO Pe30HOBakLE je HaWLL/I0 HAa MHOrOBPOjHE KPUTKKE Y NPaBHOj Teopujmn®:

Overall, whether or not a jurisdictional link existed between the applicants and the respondent States
was, as Aurel S a r i correctly notes, a preliminary matter that should have, both in logic and in
principle, be addressed before the enquiry into the attributability of the conduct to these States.39
The Court, however, took a different route. It considered that the question raised by the cases was
less whether the States concerned exercised extraterritorial jurisdiction in Kosovo but, more centrally,
whether it was at all competent to examine those States’ contribution to UNMIK and KFOR, as they
exercised control over Kosovo.40 Its reasoning which eventually led to an inadmissibility decision
involved the operation of a con trick known as the Shell Game, in the course of which the pea
disappears the quicker the shells are shuffled around. In this exercise, the Court was surrounded by a
cheering throng of insiders — troop contributing nations as well as UNMIK. As in the reallife game,
the ensuing decision in which responsibility for human rights violations vanished under the skilled
hands of the judges gives rise to a heightened sense of anger and disappointment: it confirmed the
unavailability of effective remedies against actions of international organizations in a situation in
which they undoubtedly exercise effective control over territory and its people.

(...)

The threat that no operations of this kind could ever be mounted in the future if TCNs were told that
they would be accountable for the violations of human rights they committed in the course of their
military operations abroad was put to the Court in a vigorous manner. 78 It appears the Grand
Chamber was swayed as it produced the criterion of effectiveness — troop support from member
states — which it saw as vital for the implementation of a Chapter VIl mandate. In what may
permanently deter persons under international mandate from seeking redress, the Grand Chamber
held that “the Convention cannot be interpreted in a manner which would subject the acts or
omissions of Contracting Parties which are covered by UNSC Resolutions and occur prior to or in the
course of such missions, to the scrutiny of the Court. To do so would be to interfere with the
fulfilment of the UN’s key mission in this field, including ... with the effective conduct of its
operations.” With this statement of political expediency, the Grand Chamber not only achieved its
aim of avoiding any further implication in issues of international peace and security. Considering the
contemporaneous Opinion of the Lords of Appeal in Al-Skeini that affirmed that the 1998 Human
Rights Act applied to acts of UK public authorities abroad as they brought persons within the
jurisdiction of the UK for the purposes of Art. 1 ECHR, 80 the Behrami and Saramati decision yielded a
remarkably asymmetric protection outcome: an Iraqi claimant falling under the effective control of
an occupying power by virtue of his detention in a military prison may be more successful in seeking
remedies than a Kosovar applicant who is held in custody under an order of a TCN.

8 Nornepatu Berhard Knoll, Rights Without Remedies: The European Court’s Failure to Close the Human Rights Gap in
Kosovo, pocTynHo Ha: http://www.zaoerv.de/68 2008/68 2008 2 a 431 452.pdf.
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Cse y cBemy, 6e3 063upa ga M NOCTOju Be3a y Noraeay HagnexHocT usmehy nogHocunaua
NPeACTaBKe M TYXKEHWX AprKaBa, Kao WTo je Aypen Capu UCNpPaBHO MPUMETMO, NPETUMMUHAPHO
nuTare Koje je Tpebano 6UTU pelleHo Npe UCNUTUBarba NPUNUCUMBAKLY OATOBOPHOCTU TYKEHWUX
[APXKaBa, KaKo y IOrMLM TaKo W Y NPUHLMMY.

MehyTtum, Cyg, je umao gpyraumnjm nyt. CMaTpao je 4a je NuTare NocTaB/beHO Yy NpeameTMma
61no marbe NUTakbe Tora Aa AU Cy AOTUYHE ApPXKaBe U3BPLUMIE eKCTEPUTOPMjaNHY HAANEXHOCT Ha
Kocosy, Beh ce cyn Buwe 6asupao Ha To, Aa M je yonwTe 6MO HaANeXKaH fa UCMUTA AOMNPUHOC TUX
apxasa noctynawy YHMWK-a n KOOP-a, nowTto cy BpwuaM KOHTpony Hag Kocosom. 40
Pe3oHoBakbe cyaa Koje je Ha Kpajy A,0Be0 A0 OANYKe O HEMPUXBAT/bUBOCTM 3axTeBa, YK/by4MBano je
onepauujy nonyt oHe y urpu ,wunbuuapera” (Shell Game), Tokom Koje, WTO ce KyTuje bpxke
nomepajy, Knivkep bpxe HecTaje U3 BUAOKpYra. Y 0BOj cuMTyaumju, NOAPLLKY Cyay je dana romwuna
»TPNAaTNX” MHCajaepa Kojom je cyn 61O OKpyKeH — M TO ApXKaBa Koje Cy yyecTBOBaje y CMOPHMM
poraharwmma, Kao M cam YHMMUK. Kao 1 y cTBapHOj urpu ,wmnbuuapera”, cylwTMHCKa oaslyka o
OArOBOPHOCTM 33 KpLUerba JbYACKMX NMpPaBa je HecTana nog BeWTUM pyKama cyguja, gosoaehu ao
nojayaHor ocehaja /byTHe U pasoyapera: OAJlyKa je caMo NOTBpAMAA HeAOCTYMHOCT ePpUKACHMUX
NpaBHUX /IeKoBa MPOTMB aKuuja MmehyHapoaHUX opraHu3alMja y cUTyaumju y KOjuma HecymuBO
BpLe edeKTUBHY KOHTPONY HAZ TEPUTOPUJOM U FbEHUM /byAUMA.

MpeTha Aa HMjeaHa onepalmja oBakBe BpcTe y byayhHocTM He 61 morna 6UTK cNpoBAeHa YKOIMKO
61 TCN 6uno peueHo fa he 6MTM OArOBOPHM 3a KpLUekba /bYACKMX MPaBa Koja Cy NOYUHUAU TOKOM
CBOjMX BOjHMX OnepaLmja y MHOCTPaHCTBY, 610 je nocTaB/beHOo Cyly Ha CHaXKaH HauuH.

MN3rnepa fa je Bennko Behe Mmano 3amarsbeH norneg, jep je Npousseno Kputepujym epruKacHoCTH -
noapLiKe BOjHMM CHarama AprkaBama YlaHWLA - LWITO je OHO OLLEHWMO Kao K/byyHy 33 NPUMEHY
maHgaTta u3 lMornas/ba VI OBakakas cTaB MoxKe TpajHO cnpeuntn/obecxpabputv nuua nog,
MmehyHapoaHUM MaHAATOM 04, Tparkeka HakHaze, a Bennko sehe je 3ak/byumno ga "KoHBeHUMja He
MOXKe BUTM TymayeHa Ha HauYMH Koju 61 yrposno paghe Mau NponycTe yroBOPHMX CTPaHa Koje cy
obyxsaheHe pesonyuymjama UNSC 1 Koje ce jaB/bajy npe uam TOKOM TakBUX mucuja, Te omoryhutm
aKkTMBaH Hag3op Cypa. To 6M 3HAYMNIO Melake cyda Y MCNywaBake KbydHe mucuje YH y oBOj
obnactu, ykbydyjyhu edmkacHo obassbarbe cBOjux onepayuja. " Ca oBOM M3jaBOM O MOJIUTUYKO]
onpaBaaHocTM, Bennko Behe He camo p[a je nocturio cBoj UMb u3beraBatba Jasber
Mellarba/MMmnamnKaumje y nutarba mehyHapoaHor Mupa u curypHocTy.

MehyTum, ako yamemo y 0631p UCTOBPEMEHO MULL/bEHE aNeauuoHor cyaa y caydajy An-CKeuHu,
Koje je NOTBpAMNO Aa ce 3aKOH O JbyACKMM npaBuma m3 1998. rogmHe npumemyje y Benukoj
BpuTaHuWju M Ha NOCTynKe jaBHMX BAACTU Y MHOCTPAHCTBY, jep Cy TV MOCTynuu AoBesan [0 Tora Aa
nvua gohy nog HagnexxHocT YjegmmeHor KpasesctBa y cmuceny ua. 1 EKJ/bI, 80 oanyka bexpamu m
Capamatu fgana je u3ys3eTHO aCMMETPUYHWU PEe3yNTaT 3alliTUTe: MPAYKM NOAHOCWJIAL, 3axTeBa KOju
notnaga nof edeKTUBHY KOHTPOY OKYyNaLUMjCKMX CHara Ha OCHOBY CBOIM 3aTOYEHWULUTBA Y BOjHOM
3aTBOPY, MOXKe BUTK YCMeLHMjN y TPaXKeky NPaBHUX IEKOBA M 3alUTUTU CBOjUX NpPaBa, 04, KOCOBCKOr
aANJIMKaHTA KOju je oap»KaH y NpuTBOpYy no Hanaory TLH-a.
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Mehytum, EC/bI ce AprKao OBOr cay4vaja y HU3Y KACHWjUX OAJIYKA, MAKO OKOJIHOCTM CAyyaja HUCY
yBEK Busie UOeHTMYHE HNpP. Y ClyYajeBMMa BE3aHMM 3a arpecujy Ha Mpak, rae HYje nocTojao NpaBHU
OCHOB Y pe3sonyumjama Caseta 6e3beaHoct OYH eksmsaneHTaH Pesonyumju 12447,

OBakBa npakca EC/bl je notBpanna jypucaAnKUMOHM BaKyym KOjuU MOCTOjU BaH MpPaBHOr cuctema
MNC, c 0b3npom aa cy, ¢ apyre ctpaHe, mehyHapoaHe Mmucuje 1 npes HauuMoHaAHUM cygoBuma bune
3awTmMheHe oA 0AroBOPHOCTM 33 CBOje paghe NoyYMkbeHe TOKOM mMaHgata Ha Al KuM. Jow jepaH
npumep, nocebHoO 3HayajaH ¢ 063MPOM Ha KapaKTep NpuBaTU3aLMje Koja ce cnpoBoau(na) og cTpaHe
MuC, je npecyaa cyaa y bbyjopky y cayuajy Wood Industries v. Kosovo Trust Agency®,a nosogom
He3aKoHUTKX pagru MNUC y Be3n ca npuBaTU3aLMjom Y Kojoj je owTeheHo npuBpegHO APYLWTBO U3
CAL.

YnpKkoc oBakBoj npakcu EC/bll, y CTpPy4yHOj jaBHOCTM MNOCTOjU pa3ymeBare A je npecepaH
ycrnocTas/beH y ciyvajy bexpamuja u Capamatuja npesasvheH, Te Aa ce BuLIe He cmaTpa fobpom
npakcom®:

Despite the attempts by the ECtHR to pay lip-service to Behrami by distinguishing it on the facts, the
practical result of Al-Jedda is that Behrami should no longer be considered ‘good law’ when it comes
to attribution of conduct during UN-authorized peace support operations. This is a major
development, given that Behrami was almost universally criticised by legal commentators for being
wrong both as a matter of law and as a matter of policy.9

Ynpkoc nokywajuma EC/blM-a ga ga Ha 3Ha4ajy caydajy bexpamu Tako wTto he ra pasnvkosatv no
OCHOBY YMHEHNYHOT CTakba 04, APYrvX C/yyajeBa, NPaKTUYHKM pesynTaT cnydaja An-Jepna jecte aa ce
cnydaj bexpamu Buwe He 6u Tpebano cmaTpaTn "pobpom npakcom" Kaga je y nuTarby npoueHa
noHallara TOKOM onepauuja noapLke mupy, osnawheHux og ctpaHe YH-a. OBo je BenunKu pa3soj, ¢
0631pOM Ha TO Aa je bexpamum CKOpo yHUBEpP3a/IHO BUO KPUTMKOBAH 04, CTPaHe MPaBHUX CTPYYHaKa
360r Tora WTO HMje 61O UcpaBaH, HW y Noriedy NUTakba Npasa, HU y noraeay NuTakba NoanTHUKe.9

HactaBHO Ha OBaKaB CTaB y CTPYYHO] jaBHOCTWU, MOCTOjU HWU3 KACHMUjUX C/lyvajeBa y Kojuma ce TO
notepamno®®, anu He y Besn ca cutyaumjom Ha Al KuM. Y Tom cmucny, moxke ce pehun ga osaj
npecegaH Tek Tpeba Aa ce npesasuhe y Besn ca cnydajesuma Ha AN KnM Kpos Kopuwhere Hose
aprymeHTauuje, Koja he 6t getasbHO paspaheHa y HapeLHOM OfesbKy.

7 Mornepatu npe ceera cnyvajese Al Skeini v United Kingdom, noctynaH Ha:
http://www.refworld.org/pdfid/4e2545502.pdf, n

Al Jedda v United Kingdom, poctynaH Ha:
https://www.law.umich.edu/facultyhome/drwcasebook/Documents/Documents/14.6 Al-Jedda%202011%20ECHR.pdf.
8 NMpecyaa je gocTynHa Ha: http://blogs.kentlaw.iit.edu/perrittcivpro/files/2016/07/Wood-v.-UN-Complaint.pdf.

° Mornegatu Francesco Messineo, Things Could Only Get Better: Al-Jedda Beyond Behrami, noctynHo Ha:
https://papers.ssrn.com/sol3/papers.cfm?abstract id=1960715.

10 Nornepatv npe ceera caydajese Yassin Abdullah Kadi and Al Barakaat International Foundation v. Council of the
European Union and Commission of the European Communities, poctynax Ha: http://eur-lex.europa.eu/legal-
content/EN/ALL/?uri=CELEX%3A62005CJ0402, u Nada v Switzerland, noctynaH Ha:
https://www.law.umich.edu/facultyhome/drwcasebook/Documents/Documents/14.7 CASE%200F%20NADA%20v.%20SW
ITZERLAND.pdf.
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OcHOBHU (KOHTpa)aprymeHT 6u1 Tpebano ga byae KOHUENT ABOCTPYKE 04roBOpHOCTM mehyHapoaHe
opraHu3aumMje 1 ApKase yYiaHule, C TUM Aa ce y nocrojehoj jypucnpyaeHumnjn pasaivka npasu npe
cBera y norieay Tpajatba UM APYrux orpaHuyerba maHgaata mefyHapoaHe mucuje, ycneg dera je
epeKTMBHY KOHTPONYy Haj, jeaMHMUAMa npeysena ApiKaBa uynaHuua (HNp. ciyyajeBM Be3aHM 3a
0/IrOBOPHOCT X0NaHACKMX cHara y CpebpeHunumn®l):

"... the court adopts as 0 starting point that the possibility that more than one party
has 'effective control' is generally accepted which means that it cannot be ruled out
that the application of this criterion results in the possibility of attribution to more
than one party. For this reason the Court will only examine if the State exercised
‘effective control' over the alleged conduct and will not answer the question whether
the UN also hod effective control.

"... cy4 ycBaja Kao nonasHy 0CHOBY MOryhHOCT A NOCTOjU BULLE Of, jeiHe CTPaHe Koja MoXe nmaTu
"edeKTUBHY KOHTpoNY", Kao onwTtenpuxsaheH MHCTUTYT, WUTO 3HA4YM [a Ce TO HE MOXKE UCK/bYUYNUTH, a
npMMeHa 0BOr KpuTepujyma pesyntyje moryhHowhy onpeaesbmBarba BUe o jegHe ctpaHe. 36or
Tora he Cyn camo McnuMTaTK Aa v je gpraBa m3spwmaa "edpekTMBHY KOHTpoay" Hag HaBOAHUM
noHawarem 1 Hehe ogrosopuTn Ha nNuTakbe Aa nn je YH Takohe eBeHTyanHO MMao eduKacHy
KOHTpoAy ".

Osakas cTaB je NoTBPHEH M y CTPYUHOj jaBHOCTM'?, Te ce y TOM CMUC/IY MOXKe CMaTpaTh BaIMAHOM
TEOPMjCKOM KOHCTPYKLMjOM:

The choice for the criterion of effective control, in the way construed by the Court,
implies that, in the words of the Court

‘it cannot be ruled out that the application of this criterion results in the possibility of
attribution to more than one party.’

(...)

MN36op KpuTepujyma edpeKTMBHE KOHTPOAE, HAa HauuH Koju je Cya Tymaumo, npema peuyuma Cyaa
nogpasymesa Aa ce "He mMoKe UCK/bYUMTU Oa NpUMeEHa OBOT KpuTepujyma pesynTtupa moryhHowhy
NnocTojarba BULE 04, jeaHe cTpaHe.”

The Court’s observation that the possibility of dual attribution is ‘generally

accepted may be somewhat of an overstatement. Though the possibility of dual
attribution has indeed been acknowledged in legal scholarship, and also the ILC
recognized the possibility of dual attribution, the proper basis for such dual
attribution is not well established. Indeed, the definition of effective control given by
the ILC makes it unclear whether there can be dual attribution if one of the actors
involved exercises effective control. The ILC emphasized ‘the factual control that is

11 Nornenatu npe cBera cny4vajese Mothers of Srebrenica v Netherlands, noctynaH Ha:
http://www.internationalcrimesdatabase.org/case/769/mothers-of-srebrenica-v-the-netherlands-and-the-un/, Mustafic-
Mujic v Netherlands, noctynaH Ha: https://hudoc.echr.coe.int/app/conversion/pdf?library=ECHR&id=003-5494500-
6902015&filename=Decision%20Mustafic-Mujic%20and%200thers%20v.%20the%20Netherlands%20-
%20claim%20that%20Netherlands%20peacekeepers%20at%20Srebrenica%20should%20have%20been%20prosecuted.pdf,
n The State of the Netherlands v. Hasan Nuhanovi¢, LoctynaH Ha:
http://www.internationalcrimesdatabase.org/Case/1005/The-Netherlands-v-Nuhanovi%C4%87/.

12 Mornegatn Andre Nollkaemper, Dual Attribution: Liability of the Netherlands for Conduct of Dutchbat in Srebrenica,
[OCTYNHO Ha: https://papers.ssrn.com/sol3/papers.cfm?abstract id=1933719.

human
o o dynamics
Consulting

public sector consulting v

PARTNERS
SERBIA

Mpojekat cnpoBoav KOH30PLMjyM Ha Yeny ca EBPONCKOM KOHCANTUHT rpynom

Page1 1



3awTuTa 1 yHanpehere IMOBUHCKUX NpaBa e

VIHTEPHO pacerbeHNX N1La, 36ernuua v noBpaTHrKa L

Ha OCHOBY CMopa3yMa O peagMmuncuju R
PEITYBJIVKA CPEVJA lMpojekat ¢puHaHcmpa

KAHIIEJIAPMJA 3A KOCOBO ¥ METOXUJY EBponcka yHuja

exercised over the specific conduct taken by the organ or agent placed at the receiving
organization’s disposal’,46 and the question is whether and in what cases such factual

control over specific conduct can be exercised simultaneously by two actors.

3anaxkarbe Cyaa ga je moryhHOCT ABOjHOr NPUNUCUMBaHba OArOBOPHOCTM "reHepanHo npuxsaheHo"
MoXe unak buTtn npejaka usjasa. Mako je moryhHOCT ABOjHOr NpunNUcMBarba OA4rOBOPHOCTM 3amUcTa
npusHaTa y NpaBHOj Hayuu, Te aa je Takohe ILC npeno3Hao moryhHoOCT ABOjHOr MpUNMCUMBaHbA
O4TOBOPHOCTM, MOpa Ce KOHCTaTOBaTWU [Ja Ba/baHa OCHOBAa 33 TaKBO [BOjHO MPUNUCKBAHE
O4OBOPHOCTM HUje LUMPOKO pacnpocTakeHo uau npuxsaheHo. 3aucta, geduHuumja edekTUBHE
KOHTpoAne Kojy daje ILC je HejacHa y cmucay ga M MoOXKe 6UTKM ABOjHEe OArOBOPHOCTM aKo ce 3a
jeaHor o yyecHuKa Besyje Bpluere edpeKTUBHe KoHTpone. ILC je Harnacno pa je "edekTvBHa
KOHTPO/1a OHA KOHTPO/1a Koja ce BpLWM Hag ogpeheHnm paZama of CTPaHe Tesia UK areHTa Koju
Ce Ha/sasu Ha pacnonarakby OopraHusauuju", a nNuTarbe je Aa /M U y KOjUm C/y4ajeBuma je 1o U
edeKTMBHA KOHTpONA Hag, oagpeheHnm pagHama Kojy MOry UCTOBPEMEHO BPLUMTU ABa YYECHMKa.

Moreover, practice has provided little support of a general acceptance of dual
attribution. The case-law of the ECtHR, notably the Behrami, judgment, points in a
different direction. The ECtHR may have come back somewhat from that decision

in the Al-Jedda judgment, rendered two days after the Nuhanovié¢ decision, which may
be interpreted as recognizing the possibility of dual attribution. In examining

whether conduct of the Multi-National Force in Iraq could be attributed to the United
Kingdom, the Court did not consider that ‘as a result of the authorization contained in
Resolution 1511, the acts of soldiers within the Multi-National Force became
attributable to the United Nations or - more importantly, for the purposes of the case -
ceased to be attributable to the troop-contributing nations'. The Court did not state
that in case these acts were to be attributed to the UN, they would cease to be
attributable to the troop-contributing states, and in that respect it may not have
excluded the possibility of dual attribution, as it did quite explicitly in Behrami.
However, the fact that the Court eventually based (part of) its finding on attribution on
both the criterion of effective control and that of ‘ultimate authority and control’

may speak against this interpretation. Whereas it may be possible that more than one
actor has effective control over acts of someone else (effective control, certainly as
interpreted by the Court of Appeals in the present decision, does not need to be
exclusive control), it is more difficult to see that two different actors could both

have ‘ultimate’ control.

WraBnwe, npakca je npyxuna cnaby nogpwKky nNo nuTakby OMWTEr npuxsatakba ABOjHOr
npunucmBarba oAaroBopHocTW. Cyacka npakca EBponcKor cyaa 3a sbyAcKa NpaBa, HApPoO4YMTO npecysa
Behrami, ykasyje Ha gpyraumje cxsaTarbe. EBpOMCKM Ccyad 3a /byAcka npaBa MoXKAa ce BpPaTMo
[OHeK/ie 0BOM CTaBy y oanyum m3 npecyge Al-Jedda, Koja je uspeyeHa ABa gaHa HaKOH ogayKe y
cnydajy HyxaHosuha, Koja ce MoOXe TymMauuTM Kao npeno3HaBakbe MoryhHocTM ABOjHe
OArOBOPHOCTU. Y UCMWUTMBAkbY Aa M ce NoHawawe MynTMHaUMOHanHMX cHara y MpaKky moxke
npunucatm YjeanreHom Kpasbesctsy, Cya HUje cmaTpao Aa je "To pe3yaTtat osnawhera cagpiKaHmx
y un. 1511 Pe3sonyumje Kojum cy BOjHUUM Nocnath yHyTap MynTUMHAUMOHAIHUX CHara U Koje cHare
Cce MOry NpUXBaTUTM KAo CHare YjeaAureHUX Hauuja, UaM WTO je jow BaXKHWje, Cyn, Huje HaBeo Aa
YKO/IMKO Ce OBe pajre MOry npunucatv y oaroBopHocT YjeaumeHux Hauuja, oHaa npectaje
moryhHOCT Aa ce ucTe pagte NpUNuLLY y o4roBOPHOCT APXKABM KOja LWa/be BOjHUKE. Y TOM noraeay,
0Baj CNy4Yyaj HMje EeKCNAMUMTHO MCK/by4YMo MoryhHOCT ABOjHE OArOBOPHOCTWM, KAo LWITO je TO
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EKCM/IMUUTHO YYUHbeHO y cayyajy Behrami. MehyTtum, unrbenmua ga je Cyd KOHauyHO AOHEO CBOj
3aK/by4ak O NPUNMUCKBaAtbY OATOBOPHOCTU HA OCHOBY KpUTepujyma epuKacHe KOHTPOAE, TaKo U

"Kpajrbe BNACTM M KOHTPOsIe" MOXKe ce roBOpuTU NpPOTMB OBOr Tymadera. byayhu aa je goHekne
moryhe fa Buwe o4 jeAHOr y4yecHMKa MMa epeKTMBHY KOHTPOAY Haj pajtbama HeKkor gpyror
(edeKkTBHa KOHTPOA, CBAaKAKO Kao LWITO je TyMayn AnefaumoHu cyg, y 0Boj o4nyLm, He mopa buTu
EKCK/ly3MBHa KOHTPONa), Texe je npeaBuaetTv cutyauujy Aa 6y aBa pasnuumTa ydecHWKa morna
NCTOBPEMEHO Aa UMajy "KOHauHY/YNTUMaTUBHY" KOHTPOY.

The Court of Appeals thus deviated from the approach of the ECtHR, and held, based
on its combined construction of normative and factual control, that it is well possible
that one and the same act is attributed both to the UN and to the Netherlands. In view
of its finding on the possibility of dual attribution, the Court of Appeal could leave
aside the question whether the United Nations possessed effective control,53 and
proceeded to examine whether the Netherlands had exercised effective control over
the disputed action. That it could do so follows from the individual nature of
attribution. In such a case of possible dual attribution, the question whether an act can
indeed be attributed to the UN would not affect its attribution to the Netherlands.

AnenaumoHu cya je Tako 0ACTyNMo og, npuctyna EBponckor cyaa 3a /byacka npasa M 3a4pKao CTaB o
KOMBMHOBAHO] KOHCTPYKLMjU HOPMATMBHE M YNHbEHMYHE KOHTPOAE, Aa je Tako moryhe ga ce jepaH
MCTU YMH NpuUnucyje y oaroBopHoct un YH-y n y ogrobopHocT XonaHauje, Koja je spwimnna epekTusHy
KOHTpoOAy. Y nornegy Hanaxera moryhHOCTM nNpuxBaTakba ABOjHE OATOBOPHOCTU, ANenauymoHn cya
61 morao ga nutarbe, Aa v cy YjeaurseHe Hauuje umane epeKTMBHY KOHTPOJY OCTaBM ca CTpaHe, U
HacTaBu UCMUTMBATK A4a K je XonaHanja BplumMna ebeKTMBHY KOHTPOAY criopHe akuuvje. [la To moxe
YUYUHUTU, NPOU3NA3N U3 UHAMBUAYA/IHE MPUPOAE MPUMNUCUBAba OATOBOPHOCTU. Y TakKBOM Cayyajy
moryher fiBojHOr NpMnNUcKMBakba OATOBOPHOCTH, MUTaE A4a /U je jeAHy paatby moryhe npunucati y
04rOBOPHOCT YjeaurbeHMM Haluujama, He 61 yTMuano Ha MoryhHoCT HeroBor npunucMBarba M y
0AroBOPHOCT XONaHAM|W.
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3. MOTYRHOCT ITIPUCTYIIA EC/bI1 Y CJ/IYYAJEBUMA KPIIEIHA
ITPABA U3 EKJbII HA AIl KuM

Mmajyhn y BMay oKonHOCTM cayyaja bexpamuja u CapamaTtuja, moryhHoct npuctyna EC/bl je
BMLLUECTPYKO OrpaHMyeHa, 1 moryha je camo y cnyyajeBMma Koju ncnyrasajy oapeheHe ycnose, Koju
he 6utn enabopupaHu ratione materiae, ratione personae w ratione temporis (npema matepuju,
IMLMMA M BpEMEHY).

3.1 RATIONE MATERIAE/RATIONE PERSONAE (MATEPHUJAJIHU U
INIEPCOHAJIHU OKBHP)

Y osom nornegy, y 063up fonase camo C/lyyajeBu rae cy OKOHOCTU TaKBe Aa je:

e [loBpeheHo oapeheHo npaso rapaHToBaHo EK/bIM u yctasom MAUC;

e [loBpeja Tor NpaBa y4nreHa of cTpaHe mehyHapoaHMX MUcKja NPUCYTHUX Ha KM y cknaay
ca Pesonyuunjom 1244 Caseta 6e3begHoctv OYH, gakne YHMUK unnm KOOP, muxoBuMm
UNHEHEM WU HEUUHEHEM. YMHU Cce Aa NnoBpeae yunrbeHe og ctpaHe EY/IEKC He 6u morne
ha 6yay 3awTuvheHe Ha 0OBaj HauMH, ¢ 063MPOM Ha TO Kako je ¢popmannsoBaH maHAaT
EYJIEKC®;

e [loBpeaa yumrbeHa y 30HM O0AroBOpHOCTM ApXase 4ynaHuue CaseTta EBpone y cactaBy Heke
0/, HaBegeHUX MehyHapoAHUX MUCKUja, OAHOCHO Y PEXMUMY OATOBOPHOCTM HAA/EXHOr NLLA
Koje je AprKaB/baHUH gpxKase YynaHuue Caseta EBpone;

e [loroheHo n1Le MCKOPUCTMNO CBa NPaBHa CPeaCTBA PACcNO/IOKMBa Y NpaBHoOm cuctemy MNUC,
3aK/byYHO Ca YCTAaBHOM Kasbom YKOJIMKO Cy 3a HEHO NOAHOLWEeHe 6WIM0 MUCMYHEHU
yCnoBM.

Mmajyhu y BuAy 3Hayaj Koju MmMa KOHLLeNT ABOCTPYKE OATOBOPHOCTU, @ KOjU je MOCEBHO M3paXKeH y
BAaHPEAHVMM CUTyaLMjaMa KpLiera JbyACKUX MpaBa y Kojuma 6uBajy MoKuAaHu yobuuajeHn naHum
KOMaHZ0Bakba, NOXesbHO je Aa ce pau O Cayyajy Koju ce aecuo 6uno y npBMM JaHUMa MaHAaTa
mehyHapoaHux mucuja (jyH-jyn 1999. rogune), 6uno 17.-18. mapta 2004. roguHe, Kaga je fonasuio
[0 Hacu/ba Haj CPNCKMM cTaHOBHULWTBOM Al KM Wwnpokmnx pasmepa, 04AHOCHO Kaaa mefhyHapoaHe
MUCHje HUCY UMane NOTNYHY KOHTPONY Ha TePEHY.

KoHauHo, nmajyhu y Buay npakcy CaBeTogaBHOr MaHena 3a Jby[CcKa NMpaBa, NoMKes/bHO je, asin He U
HEOMNXxo4HO, a Y BE3UN Ca KOHKPETHUM Kpluerem npasa oz ctpaHe YHMMUK nocToju n ognyka osor
naHena, Kojom ce npusHaje u notephyje Aa je YHMUK yuuMHMO nponycT y BpLlUEeHy CBOjUX
Ha/1eXKHOCTH.

13 Mangat EYJIEKC je dopmanusosaH HM3OM akaTa opraHa EY, a He pesonyumjom Caseta 6e3beaHoctn OYH, unako
dopmanHo EYNIEKC nocTyna, Kao ce M y HaBegeHUM aKTMMa HaBoaM, ,y OKkBupy Pesonyumje 1244“. KibyyHa pasnuka je y
TOME LUTO Ce Y peneBaHTHOj jypucnpyaeHLumju ogroBopHOCT mehyHapoaHUX MUCKHja M3BoAM U3 akaTa opraHa OYH aoHeTux
Ha ocHoBy MoBesbe OYH, Kojuma je dopmynmcaH maHgaT TUX MUCKja. KONMKO Ham je NO3HATO, He NOCTOje CayYajeBu rae cy
EV/IEKC, ogHOCHO ApkaBe-ynaHuue EY, 6uan Ty)KEeHU Ha HAuMH Ha Koju je To 6Mo cayyaj ca YHMUK n KOOP, ogaHocHO
FMXOBUM ApPrKaBama-41aHULAMA, LITO je MOXKAA M MocieAnLa Tora LWTO je heros MaHaaT noyeo 2008. roanHe Kaga suie
Huje 61O cNyyajeBa MacOBHOT KpLUeHa JbYACKMX NpaBa y 0bumy y Kom ce To gewasano 1999-2004. roante.
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3.2 RATIONE TEMPORIS (BPEMEHCKHU OKBHUP)

Y oBom norneay, y o63up Aonase camo caydajesu y nepuoagy 1999. — 2008. rogmHe 3a 04roBOPHOCT
YHMMUK, ¢ 063Mpom Ha CMarMBakbe HEroBUX HAANEKHOCTM Y MOTOHEeM Mepuoay ycaepn nojase
EV/IEKC, oaHOCHO A0 gaHalker gaHa 3a ogroBopHocT KOOP. [logaTHo, Tpeba mmatu y BUAY Aa ce
ctpykTypa YHMUK oaHocHo KPOP merbanalt, ykbyuyjyhu Ty u apskase unaHuLe Koje cy y OBUM
MWUCMjama y4eCcTBOBaNE, Te Aa Ce UCTO MoKe pehu 1 33 hUXOBE 30HE 0Ar0BOPHOCTHU.

Mehytum, umajyhu y Bugy NorMky BaHpegHe cuUTyauumje Koja je MAEHTMYHA KOHUENTY ABOCTPYKe
OArOBOPHOCTM OMMCAHOM Yy MPETXOAHOM OJEe/bKy, YMHM ce aa 6u ¢oKyc Tpebano CTaBUTM Ha
cnyyajese 'y nepuogy jyH-jyn 1999. rogmHe naun 17.-18. mapta 2004. roguHe.

OBpoe 61 Tpebano y3eTu y 063Mp c/lyyajeBe Yy Kojuma Ccy NpOnyLTEHW POKOBM 3a A) paare npeg
opraHuma MNUC-a U B) 3a noaHoweme Ty>b6e npes EBponckmMm cyaom 3a Jbyacka npasa
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4. IIPABHA IIOMOh U ITPUCTYII IIPAB/JIM - BAK/bYULIU U
ITPEIIOPYKE

Nmajyhu y Buay HaBegeHo y OBOM M3BELLTAjy, MOXKE ce 3aK/byunTn aa npuctyn EC/bl y cayyvajeBuma
3alWTUTe npaBa 3arapaHToBaHux EK/bIl u YcraBom MUC jow yBeK HWje TecTUpaH, aau Aa Huje
Hemoryhe pa ce y ogrosapajyhum cayyajeBMMa TO YYMHM — MNpe cBera Tamo rAe noctoje
oarosapajyhe maTepujasiHe U NnpoLecHe NPeTNOCTaBKe, Te rae je NoroNeHo AnLe BO/bHO Aa NOKyLA
Tako HewrTo. CacTtaB/batbe TyK6e K 3actynamwwe npesn EK/bI 3axteBa oarosapajyhu Bug,
npodecnoHanHOr aHraXkKMaHa Koju ce TakBUM SNLUMa MOXKe omoryhuTn Kpo3 oBaj nNpojekar, na je y
TOM CMUCNY NPENOPYKa Aa ce pa3moTpe 0BU KopaLm Beh TOKOM Tpajarba OBOr NPOjeKTa.

MoAnTMYKM M npaBHM edeKTM jeaHOr TaKBOr ycnewHor cnyyaja npeg EC/bIM cy noTteHuumjanHo
Hecarnegmeu, ¢ 063MpPoM Ha pasmepe Kpllewa /byacKux npasa y nepuoay 1999. — 2004. roguHe,
Kao M Ha 6poj NocTynaka Koju ce c TUM y Be3U TpeHyTHO Boge npes MUC. CTtBaparbe jegHOr TakBor
npeceaaHa 3Ha4Ynao0 6M HOBM KOPAK y CBMM MOCTynuMma Koju ce soge npen MUC, Te 6u morno
NOTNYHO NPEOKPEeHYTU TpeHyTHO noctojehy cutyauumjy. C gpyre ctpaHe, osae he cBakako 6uUTH
noTpebHM 3Ha4ajHM Hamopu, NMOroToBO aKo ce y3me Yy 063up cHara Kojom ce EC/bI ocnarba Ha
cnyyajese bexpamu n Capamatu, Te MHTEPEC KOjU Cy Ap¥KaBe YnaHuLe peneBaHTHMX MehyHapoaHux
MWCH]ja, a Koje MPUTOM HUCY Bue TyxKeHe, NoKasane y 0BUM Cy4yajeBMMa YCMEPEHMM Ha To Aa ce
HUXOBA 0ATOBOPHOCT OFPaHMUYM UAU ENMMUHMULLE.

EdeKTMBHO pylierbe npecesaHa yCNnoCTaB/bEHOT OBUM C/Ty4ajeBUMa je BEIMKU PUBMK, U TO HE Camo Y
NOJIMTUYKOM CMWUCAY, 33 CBE APKABe Yuje cy cHare bune npucyTHe y mmucujama Ha AN KnuM, na y Tom
cmucny Tpeba 6MTM cnpemaH Ha 036u/bHY NpaBHY 60p6Y M KECTOKY pa3smeHy aprymeHarTa.

MpBU Kopak y oBoj bopbu 6u Tpebano ga byae aHanu3a Kako npegmeTa Koju cy obyxsaheHu
npojeKkTom, Tako 1 objasBsbeHe jypucnpyaeHumje YcrasHor cyga MNUC, kako 6u ce Hawnum cayyajesu
KOju wucnyraBajy ycnoBe HaBeaeHe Yy MPEeTXOAHOM Ofe/bKy, Te opraHusaumja cactaHka ca
noroheHmMm nuumma Ha Kom 6u ce anckytToBano o moryhHoctu 3actynawa npeg EC/bI.

ANTepHaTMBHO, MOXe ce (GOopMy/aMcaTh MOJUTUYKM 3axTeB ycMepeH Ha dopmuparse nocebHor
MexaHu3ma y npaBHom cuctemy MNMUC Koju ce y CTPYYHOj jaBHOCTU paHMje KOMIOKBMja/IHO Ha3MBao
»Manu Ctpasbyp”, Koju 6u 6uo antepHatnsa EC/bIl, npMmerMBao MCTO maTepujasHO Npaso, U
npy»ao npouecHy moryhHOCT Aa ce pesieBaHTHWM C/lydajeBM M3HOBa pasMoTpe, Te Aa Ce Aocyau
afleKBaTHa KomneHsauumja.

Mpeu Kopak 64, No aHanoruju ca noctojehum mexaHusmuma, 6una ogrosapajyha mehyHapogHa
WHMUMjaTMBa, Kao M pJoHowere akta CaseTa EBpone, uyemy 6 ycneguna 3akoHO4ABHa
(noTeHuwmjanHo M ycTaBOTBOPHA) akTMBHOCT MMNC.

Mmajyhn 1o y BMAay, Hajseha npenpeka he cBakako 6uTtn ctaB MUC, Kako MNOAWUTUYKM, TaKo W
dopmanHo-npasHK, na Tpeba 6uTM cnpemaH 3a Bohere oarosapajyher noctynka npeg YcraBHUM
cygom MUNC, Koju ce MoXKe OYEKMBATU KAao M Yy CBUM NPETXOAHUM CAy4yajeBMMA KOjU AnYe Ha OBaj
(3ajeannua cpnckux onwTnHa n CneunjannsosaHa Beha ce Hamehy Kao ABa HajKkpynHMja npumepa).
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